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Condemning Condemnation: Alternatives to Eminent Domain
by Mark Brnovich, Director, Goldwater Institute Center for Constitutional Government

EXECUTIVE SUMMARY

The power of eminent domain was granted to governments for the purpose of constructing public infrastructure
but has increasingly been used as a redevelopment tool to transfer private property from one owner to another.
Although there are legitimate reasons for invoking eminent domain, the current practice of condemning private
property in the name of redevelopment is rarely about building public infrastructure and regularly about turning
areas that produce little tax revenue into high revenue generators. Taking a property owner’s brake shop or barber
shop because it is too small, too old, too ugly, or another party has a “better” use for the land violates fundamental
constitutional principles, creates uncertainty about property rights, and can deter individuals from opening or
expanding their businesses. 

However, two recent developments are promising. First, in 2003, the Arizona legislature imposed restrictions on
the exercise of eminent domain by local governments. The new legislation provides protection by requiring local
governments to give several notices to a property owner prior to condemnation. Also, two-thirds of the local
governing body must determine that eminent domain is necessary and “critical” to the proposed project. The
legislature also restored the term “slum or blighted” and deleted the term “redevelopment” in most relevant Arizona
statutes. Second, in 2003, the Arizona Court of Appeals ruled in Bailey v. Myers that taking private property from
one private party and transferring it to another private party for a private use was unconstitutional. The ruling
prompted one Mesa council member to state that the time had arrived to allow the private sector to determine future
developments using free market mechanisms. 

Across the country, municipalities and developers are finding attractive paths to redevelopment that respect
private property rights. Without resorting to eminent domain, the city of Seattle redeveloped its downtown. From
1996 to 1998, the project redeveloped three city blocks, creating more than one million square feet of new retail space
known as Pacific Place. Just months after the debut of Pacific Place and the opening of a new Nordstrom department
store, downtown retailers experienced a 15.8 percent increase in taxable sales, double the previous average growth
rate. Today, Seattle ranks among the top cities of its size when it comes to retail, dining, and entertainment. Seattle’s
success and the options suggested in this report serve as a starting point for thinking about alternative ways to
redevelop without resorting to abuses of the power of eminent domain.



Local governments have
used the power of
eminent domain as a
first, rather than last,
resort in redevelopment
projects.
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IInnttrroodduuccttiioonn::  MMiiggrraattiioonn  aass  aann
IInnddiiccaattoorr  ooff  SSuucccceessss  aanndd  FFaaiilluurree

“The essence of Government is
power; and power, lodged as it must
be in human hands, will ever be
liable to abuse.”1 —James Madison

The Fifth Amendment to the U.S.
Constitution provides that “No person
shall be . . . deprived of life, liberty or
property, without due process of law;
nor shall private property be taken for
public use without just compensation.”
Such language was designed to limit
federal authority and reinforce common
law protections of private property. First,
the “due process” clause provides
protection of private property by
ensuring that government will not abuse
its police powers. Second, the “takings”
clause ensures that any government
taking of private property must be for a
“public” use and requires fair
compensation to the owner.2 The
language echoes the concerns of Coke,
Blackstone, and Locke that government
must compensate persons when eminent
domain deprives owners of their private
property.3

The Arizona Constitution provides
further protection by prohibiting the
taking of private property for private
use.4 Only four other state constitutions
contain substantially similar language.5

The language is supposed to ensure that
a broad definition of what constitutes a

“public use” is not read into the power
granted to the state.6

Courts, however, have given
legislative bodies great discretion in
determining what constitutes public use.
For example, in 1965, the Arizona
Supreme Court held in City of Phoenix v.
Civic Auditorium and Convention Center
that public necessity included public
convenience and advantage.7 In 1972,
the court held that condemning
property for historic preservation and
leasing the property to a private
corporation was a public use as well.8

Finally, in 1983, the court declared:

It is generally accepted, however,
that the taking of property in a
so-called slum or blighted area
for the purpose of clearing and
“redevelopment,” including sale
before or after reconstruction to a
private person or entity for
operation of a public or private
business, is a “public use.” We see
no reason to depart from this
rule.9

As a result of that deference, local
governments have used the power of
eminent domain as a first, rather than
last, resort in redevelopment projects.10

That decision spurred a takings rampage
that resulted in more than 3,200
condemnation cases11 being filed across
Arizona between 1998 and 2002.12

Although using eminent domain to

CCoonnddeemmnniinngg  CCoonnddeemmnnaattiioonn::  AAlltteerrnnaattiivveess  ttoo  EEmmiinneenntt
DDoommaaiinn
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Property rights
advocates view eminent
domain abuses as
corporate handouts in
the guise of economic
development.
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condemn private property can be
legitimate in some instances—such as to
build public roads or parks—the process
of condemning private property has
regularly been about turning areas that
produce little tax revenue—such as
churches, old neighborhoods, and small
businesses—into revenue smorgasbords
such as strip malls, Targets, Wal-Marts,
and Costcos.13 This phenomenon greatly
accelerated after the 1954 U.S. Supreme
Court case Berman v. Parker.14

In the past few decades, the
definition of what constitutes a “public
use” has expanded to include privately
owned economic development projects
because of the supposed benefits of
additional jobs and increased tax
revenue.15 Municipal-finance experts
have referred to this practice as the
“fiscalization of land use.”16 Property
rights advocates view eminent domain
abuses as corporate handouts in the
guise of economic development.17

However, two recent developments
promise to better protect private
property and give cities alternatives to
eminent domain. First, the Arizona
legislature restricted municipal powers
of eminent by requiring that a local
government must provide several notices
to a property owner prior to
condemnation,18 and two-thirds of the
local governing body must determine
that eminent domain is necessary and
“critical” to the proposed project.19

Second, the legislature restored the term
“slum or blighted” and deleted the term
“redevelopment” in most statutory
instances.20 These changes are an

important step toward making it more
difficult for cities to use redevelopment
as an excuse to destroy existing homes
and businesses for tax and revenue
purposes.21

Second, the Arizona Court of
Appeals ruled in Bailey v. Myers that
taking private property from one private
party and transferring it to another
private party for private use was
unconstitutional.22 The case centered on
brake shop owner Randy Bailey. The
City of Mesa brought a condemnation
action to acquire his business in an
attempt to turn his property over to a
private hardware store operator. In
declaring that the City of Mesa’s actions
constituted an unconstitutional taking
of property, Judge John C. Gemmill
stated: 

Based on the language of the first
and third sentences of Article 2,
Section 17 . . . . we hold that
when a proposed taking for a
redevelopment project will result
in private commercial ownership
and operation, the Arizona
Constitution requires that the
anticipated public benefits must
substantially outweigh the private
character of the end use so that it
may truly be said that the taking
is for a use that is “really public.”
The constitutional requirement
of “public use” is only satisfied
when the public benefits and
characteristics of the intended use
substantially predominate over
the private nature of that use.23
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In making its decision, the court
emphasized that the determination of
private-versus-public use for purposes of
condemnation analysis is a judicial
question, not a legislative deter-
mination.24 Thus, local governing bodies
will no longer have broad discretion to
determine which properties can be
condemned under eminent domain.

Meanwhile, courts across the nation
are becoming more wary of
governmental abuse of eminent domain
powers. Proponents of private property
rights have achieved significant victories
in Illinois, Massachusetts, and
Pennsylvania.25 Increasingly, judges are
taking city officials to task for trampling
on the rights of private property
owners.26 Judges are recognizing that
eminent domain abuse not only violates
the public trust but also a long-held
principle that governments and laws
should not hand out favors and
preferences to individuals or identifiable
groups.27 Justice Samuel Chase
articulated the principle in 1798: “[I]t is
against all reason and justice for a people
to entrust [government] with the power
to . . . [take] property from A and give it
to B.”28 These recent court decisions
demonstrate that the tide is turning
against eminent domain abuse. 

Additionally, proposals to condemn
property for the benefit of another
private property owner are meeting with
more public resistance. For example, in
cities around the nation, legal and public
pressure have defeated recent attempts
to use eminent domain to redevelop.
Facing strong public pressure, San Jose,

California dropped plans to condemn
property for a regional shopping center.29

Residents of Lakewood, Ohio ultimately
voted to remove the “blight” designation
from a residential neighborhood after
the proposed condemnation of family
homes for the benefit of a private
developer became national news.30

CCaassee  SSttuuddyy::  AArriizzoonnaa

The Bailey v. Myers decision affirms
the principle that government cannot
take property from one private owner
for the explicit benefit of another private
owner. Arizona’s constitution and
judiciary, as well as public policy, require
that the exercise of eminent domain
must withstand careful scrutiny to
protect private property from
government overreach.31 Thus, local
governments that have used eminent
domain to the compel land transfers
from one private entity to another must
now consider alternatives.

Getting cities to relinquish their
iron-fisted grips on redevelopment will
be difficult. Arizona officials credit
eminent domain with providing cities
with a number of amenities, including
Bank One Ballpark in Phoenix, Mill
Avenue in Tempe, Mission Palms Hotel
in Tempe, the Arizona Cardinals
Stadium in Glendale, and the expansion
of Sky Harbor Airport in Phoenix.32 This
laundry list of highly visible projects
suggests to many that successful
property redevelopment could not
happen without government action.

Judges are recognizing
that eminent domain
abuse not only violates
the public trust but also
a long-held principle
that governments and
laws that applies to
should not hand out
favors and preferences
to individuals or
identifiable groups.
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party has a better use
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But the reality is very different.
According to Bill Hudnutt, senior fellow
at the Urban Land Institute of
Washington, D.C., the best thing cities
can do to achieve redevelopment is to
get out of the way of private
developers.33 It is clear that when
property owners realize that the fruits of
their labor and investment can be taken
away arbitrarily, their productive activity
is deterred. The prospect that a city
might take an individual’s brake shop or
barber shop because it is too small, too
old, too ugly, or another party has a
“better” use for the land deters many
individuals from opening or expanding
their businesses.34

For example, the “redevelopment”
label for an area in downtown Scottsdale
made it difficult for owners to improve
or sell their property.35 Property owners
and tenants said that they were reluctant
to make major improvements or
investments because their property
could be condemned at any time.36 The
redevelopment designation also kept
property owners in limbo because of the
fear that their properties would be razed.
This lowered property values and made
it difficult to sell. It also discouraged
reinvestment by private property owners
in the area.37 After years of struggling to
lift the designation, Scottsdale finally
freed downtown property owners from
the redevelopment designation. 

Gilbert, Arizona, the fastest-growing
city in the country, has implemented a
policy of purchasing small parcels from
voluntary sellers, avoiding the use of
eminent domain.38 For instance, the city

is going to spend $1.4 million to
purchase and demolish a downtown
apartment complex. Putting aside the
issue of whether local governments
should be making such investments, the
city is not condemning the property, but
purchasing it from a voluntary seller.39

Recently, Gilbert officials accepted an
offer from Oregano’s Pizza Bistro to
purchase a parcel owned by the city. The
city originally purchased land from
private property owners and did not use
eminent domain to acquire the
property.40 Although the process has
been fair, some have criticized town
officials for not making downtown
Gilbert more productive.41 However, the
town’s redevelopment policy respects the
Constitution and private property
rights. 

Mesa, borrowing a page from
Gilbert’s playbook, is considering the
possibility of purchasing Bailey’s brake
shop that was earlier subject to the
condemnation action. After the Bailey
decision, the city did not appeal the
appellate court decision. As one council
member stated, the time had arrived to
allow the private sector to determine
future developments using free market
mechanisms.42 As part of its
redevelopment efforts in other areas of
the city, Mesa is now considering
business improvement districts43 and
enhanced code enforcement to revitalize
the area around Fiesta Mall.44

In 2004, Mesa voters approved
adding the requirement that a special
public hearing must be held before any
property is seized. Once seized, the



Recent developments in
several Arizona cities
prove that eminent
domain is not necessary
to achieving economic
redevelopment.
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property cannot be sold to a
corporation, developer, or resident for
10 years.45 The legislation is intended to
protect private property rights by
ensuring that land that is acquired from
one private property owner is not going
to be turned over to private developers.46

Proponents of such legislation argue that
it forces cities to find other methods for
acquiring land for the benefit of private
developers. 

Some Arizona cities are still
considering using the power of eminent
domain as a primary redevelopment
tool. In the past year, Tempe promised
private developers that it would use
eminent domain to seize land near the
Loop 202 freeway for a redevelopment
project.47 The city has also contemplated
seizing private homes in order to transfer
land to a developer who wants to build.
Nearby Chandler planned to use
eminent domain in its downtown
redevelopment plans.48

Many city leaders and planners have
complained that they lack the
redevelopment tools that are available in
other jurisdictions.49 Recent develop-
ments in several Arizona cities prove that
eminent domain is not necessary to
achieving economic redevelopment. The
best example, however, involves a city
that faced similar constitutional
restrictions and nonetheless redeveloped
a vibrant downtown: Seattle.

CCaassee  SSttuuddyy::  SSeeaattttllee’’ss  PPaacciiffiicc  PPllaaccee

The Arizona Constitution’s eminent
domain clause, Article 2, section 17, was
modeled after a similar provision in the
Washington Constitution.50 The Arizona
Supreme Court has long held that the
Washington decisions in cases involving
eminent domain are persuasive.51 Local
governments in Washington are subject
to the same restrictions that are meant to
protect private property from private
use. 

Similar to the way case law
developed in Arizona, Washington
courts have failed to clearly delineate
when a taking is for private versus public
use. For example, the state supreme
court held that eminent domain could
be used for an expansion of the state
convention center because the benefit to
a private developer was incidental to the
overall public nature of the project.52 On
the other hand, the Washington State
Supreme Court struck down a statute
that provided mobile home park tenants
a right of first refusal when a park owner
decided to sell. In striking down the
statute, the court held that the statute
itself was invalid, no matter the amount
of compensation provided to park
tenants, because it transferred a valuable
right from one citizen to another.53

Accordingly, it is beneficial to
examine how developers in Seattle used
land swaps, private investors, and
corporate investments, such as
Nordstrom’s commitment to stay
downtown, to convince property owners
to join the redevelopment plan. Thus,
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Seattle accomplished a redevelopment
without using eminent domain.

RReeddeevveellooppiinngg  DDoowwnnttoowwnn  SSeeaattttllee

When Chicago developer Jeffrey
Rhodes moved to Seattle he couldn’t
help but notice the deteriorating state of
Seattle’s downtown retail district. The
historic Frederick & Nelson department
store was abandoned in 1992. Two years
later, the former I. Magnin building
stood vacant across the street. Crime was
on the rise and the sidewalks emptied at
dusk.54 Nordstrom Inc., the national
retailer based in Seattle, was considering
moving its flagship store and corporate
headquarters to Seattle’s suburbs.

Mr. Rhodes brought in two former
colleagues from Chicago, and Seattle
native Matt Griffin, to form Pine Street
Associates and implement a private
redevelopment plan.55 To help finance
the project, a group of local investors
was formed, including the chairman of
Costco Wholesale Corp. and the famous
saxophonist, Kenny G.56

The group arranged to buy the
former Frederick & Nelson building and
trade it to Nordstrom for its former
smaller store and the adjacent building
Nordstrom was using for office space. In
addition to rebuilding a parking garage,
the plan called for Pine Street Associates
to refurbish the old Nordstrom store and
fill it with retail and office tenants. 

The redevelopment project sparked

a series of separate redevelopment and
renovation projects, ranging from the
expansion of the Washington State
Convention & Trade Center to the
construction of Benaroya Hall.57 One of
the most noticeable improvements was
the increased number of national
retailers and restaurants that now line
the streets. Major retailers such as
Niketown, Tiffany & Co. and The
Cheesecake Factory occupy key
corners.58

Today the intersection of Sixth
Avenue and Pine Street is at the heart of
a resurgent downtown Seattle. The
sidewalks fill with pedestrians during
peak shopping hours. Around
downtown, shops and restaurants stay
open into the night. Property crime is
down, the population is climbing, and
people can be seen walking the streets
long after dark.59 According to the
president of the International
Downtown Association, Seattle ranks
among the top cities of its size when it
comes to retail, dining and
entertainment, and attractions.60

Downtown Seattle is a
redevelopment project that city planners
and private developers often cite.
Between 1996 and 1998, the project
redeveloped three blocks, creating more
than one million square feet of new
retail space. Just months after the debut
of Pacific Place and the new Nordstrom,
retailers with downtown stores
experienced a 15.8 percent increase in
taxable sales, double the average growth
rate.62 The number of downtown retail
jobs grew by an estimated 4.4 percent

Between 1996 and
1998, the project
redeveloped three
blocks, creating more
than one million square
feet of new retail space.
Just months after the
debut of Pacific Place
and the new
Nordstrom, retailers
with downtown stores
experienced a 15.8
percent increase in
taxable sales, double the
average growth rate.
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between 1995 and 2000. The center is
expected to be 100 percent leased in
2004.63

The resurgence of downtown Seattle
can be attributed to numerous factors.
However, it began with the new
Nordstrom flagship store and the
development of Pacific Place. In 1995,
Seattle residents voted to reopen Pine
street to vehicles in order to increase
traffic. Additional clean-up and public
safety plans were also implemented. The
opening of new stores and additional
traffic had a snowball effect on
redevelopment. It is little wonder that
when Eddie Bauer recently announced
that it would be vacating its premises,
another retailer quickly moved into the
vacant spot.64 As one real estate broker
described it, “Whether Pacific Place
worked is not irrelevant . . . the fact is
that it’s there. It changed the entire
energy of downtown.”65 With such
improvements, Seattle’s Convention and
Visitors Bureau now advertises the entire
downtown area as a visitor attraction.66

CCaassee  SSttuuddyy::  PPiittttssbbuurrgghh’’ss  FFiifftthh
aanndd  FFoorrbbeess

In 1999, Pittsburgh mayor Tom
Murphy proposed a plan to redevelop
the city’s downtown. In carrying out the
$500 million proposal, 64 properties
would have to be acquired and the
overwhelming majority of them would
be demolished.67 Opponents of the
proposed plan criticized it as an abuse of
eminent domain and an attempt to give

local businesses to a politically
connected developer.68 While threat-
ening litigation, the Washington D.C.-
based Institute for Justice also waged a
battle in the court of public opinion.69

After years of activism, opponents of the
proposal declared victory when Mayor
Murphy announced that the city would
not use its condemnation power to
redevelop downtown.70 In making the
decision, the mayor cited downtown
Seattle as a redevelopment that was
accomplished without the use of
eminent domain.71

Seattle’s redevelopment involved
four property owners, but Pittsburgh
officials were eyeing a redevelopment
area that had more than 60 individual
property owners in its footprint. While
not all of the properties needed to be
acquired—and some of the substantial
property owners were already backing
the Plan C Task Force proposal—
Pittsburgh officials conceded that
acquiring all the property without
resorting to condemnation would be
difficult. 72Although there was some
speculation that eminent domain would
be used, Mayor Murphy continues to
insist that it will not.73

Thus, the city is contemplating
several different approaches to
redeveloping its downtown. Among the
various proposals, some have suggested
hiring a manager to market the district
and its assets as well as starting programs
to help local entrepreneurs. Others have
suggested investing in safety and
“attractiveness” measures to ensure
employees and patrons feel comfortable
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in the area. Some people are wary of
additional government involvement and
contend that labeling the area as part of
a redevelopment plan places a cloud on
the title of businesses in the area. This
prevents further investment and disrupts
the ordinary free-market from
operating.74

The proposed use of eminent
domain created much controversy in
Pittsburgh. As a result, redevelopment
has not occurred, and plans and
strategies for redevelopment are still
being debated. As was the case in
Scottsdale, Arizona, threatening to use
eminent domain created uncertainty in
the market and caused problems for
existing businesses. If city officials had
considered alternatives to redevelopment
that didn’t include the use of eminent
domain, controversy could have been
avoided and residents could be enjoying
a revitalized downtown.

TTwweellvvee  MMaarrkkeett  BBaasseedd  AAlltteerrnnaattiivveess
ttoo  EEmmiinneenntt  DDoommaaiinn

Local governments wishing to use
the power of eminent domain to
condemn properties for redevelopment
face many challenges. They must address
impediments in both the courtroom and
in the court of public opinion. As
Pittsburgh officials learned, legal
authority to undertake a project doesn’t
guarantee support in the court of public
opinion. Additionally, recent attempts in
Arizona indicate that city-driven
redevelopment efforts often fail.75 Thus,

alternatives must be considered.

The most effective land-assembly
and purchasing techniques are
unavailable to the public sector. Local
governments cannot assemble
contiguous parcels or purchase property
through the use of straw buyers, as
modern developers often do.76

Additionally, most successful land
assemblages not using eminent domain
are accomplished prior to project
publicity, through a series of parallel
purchases or negotiations with property
owners on an independent basis.
Ordinarily, public proposals for
redevelopment projects may not be as
successful as those in the private sector
because of publicity and heightened
expectations.77 Publicly led projects may
also have a higher potential for holdouts,
inflated asking prices, and settlement
costs.78

Without using the power of eminent
domain, city officials and developers
must structure arrangements to the
satisfaction of the property owners. So,
before developers attempt to assemble
land needed for a redevelopment
projects, they need to conduct
exploratory interviews with individual
owners whose properties are located in
the footprint of the proposed project.
Closing the deal requires treating
property owners with fairness, dignity,
and respect, and making a good faith
effort to accomplish the owner’s
objectives. Serious attempts to
understand needs, objectives, and overall
willingness to participate must be made
if the proposed project is to succeed. 

As was the case in
Scottsdale, Arizona,
threatening to use
eminent domain creates
uncertainty and causes
problems for existing
businesses. If city
officials had considered
alternatives to
redevelopment that
didn’t include the use of
eminent domain,
controversy could have
been avoided and
residents could be
enjoying a revitalized
downtown.



Developers and local
governments can also
use creative land
assembly techniques
that do not rely on
eminent domain or the
condemnation of any
property.
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Developers and local governments
can also use creative land assembly
techniques that do not rely on eminent
domain or the condemnation of any
property. A discussion of such methods
follows. These methods are a starting
point and not comprehensive. Other,
more creative contractual arrangements
may be structured when a property
owner has special needs that must be
accommodated. In many of the
transactions, an arrangement for
preferential occupancy treatment could
be negotiated. This often happens when
an existing retailer is willing to sell the
property required for the redevelopment
project and wishes to be a tenant in the
completed project. The retailer’s
concerns could be worked out as a
separate contractual agreement or may
be included in the real estate
conveyance. 

The following methods allow
projects to proceed without resorting to
eminent domain and without trampling
on the property rights of those in the
shadow of the project.79

Negotiated Purchase

The simplest acquisition technique
is to negotiate the fee simple transfer of
the property from the present owner to
the developer.80 Purchase agreements can
involve various contingencies, options,
rolling options, or other triggering
techniques that allow both parties the
time necessary to accomplish various
due diligent efforts or adjust to changing
circumstances. Contract purchase
agreements can also delay settlement

periods and tax events; use or occupancy
agreements with provisions to transfer
title later can also be structured;
purchase money mortgages or other
financing techniques can accommodate
the specific cash flow desires of buyer or
seller; but usually property purchase
agreements presume conveyance of title
and cash at settlement, with settlement
occurring in the near future.

Long-Term Lease

Conveyance of use and development
rights without conveyance of title is
often accomplished with a long-term
lease. The lease term is often 99 years, or
at least a period long enough to cover
the amortization of debt on the original
development with at least one, and
possibly more refinancing periods.81 A
lease transaction can avoid an otherwise
onerous tax event for the seller, and can
avoid the buyer’s need to finance a larger
amount of up-front cash. Sellers often
want to incorporate a future revenue
stream into estate or corporate planning
rather than have a cash asset. Leases also
often countenance a property value that
may be higher than the predevelopment
fair market value of the property,
providing an additional benefit to the
existing property owner, or lessor. Leases
also provide additional flexibility that
can favor one or more parties involved in
the transaction, and often overcome a
key financing obstacle that might
otherwise make the project infeasible.82

Escalating Leases

A long-term lease instrument can
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also be structured with a lower up-front
payment that may be more in line with
the current property value, and with an
escalating payment stream that
recognizes certain value created on the
property by the redevelopment project.
Escalation periods can be arbitrary, at
the five- or ten-year anniversaries of the
lease, for example, or they could be tied
to milestones in the redevelopment
project (construction completion,
leasing 75 percent of the space, gross or
net revenue thresholds, etc.).83

Participating Lease or Performance-Based
Lease

This lease is typically structured
around the presumption of value created
by the reuse or redevelopment of the
property. It gives the lessor a greater
stake in the project’s success, and could
include other upward or downward
adjustments in land rent payments
depending upon project performance.
Payments could be tied to gross or net
revenue streams, be in superior or
inferior positions in the hierarchy of
operating expense obligations, and can
otherwise be structured to provide
greater returns to the property owner in
the event of a highly successful,
profitable redevelopment project. 

Convertible Lease

A convertible lease may include one
or more buyout provisions, often at the
option of the lessee, or it can include
provisions to convert a leasehold interest
into an ownership position at
predetermined points or performance

thresholds in project maturation. For
example, normal lease payments might
be made from developer to owner
during the first few years while the new
project is constructed. At a
predetermined occupancy threshold, for
example, 75 percent of the space leased,
landowners may have the option to
convert their interest into ownership
positions in the project, with potential
for larger payments through
distributions. That ownership interest
could be an appreciating capital asset
that allows the original owner to “cash
out” when there is a refinancing or sale
of the project.84

Partnership

The property owner could become a
partner with the developer, and as a
general partner, would be at risk for
certain future events (e.g., could be
required to provide cash at future cash
calls if the development needs them;
would participate in value creation as the
project succeeds; could result in
significantly larger capital asset value
and remuneration in the event of
refinancing or sale). The developer can
still exercise a necessary measure of
control over the development and
leasing process by becoming the
managing general partner. 

Limited Partnership

A more often used mechanism is a
limited partnership structure whereby
the owner’s property is put into the
agreement and converted to a certain
number of limited partnership shares

A long-term lease
instrument can also be
structured with a lower
up-front payment that
may be more in line
with the current
property value, and
with an escalating
payment stream that
recognizes certain value
created on the property
by the redevelopment
project.
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through a valuation and negotiation
process. The limited partner may be
insulated from future cash calls and
downside liability, but may also have a
predetermined participation that
requires a highly successful project for
adequate or anticipated remuneration.
The property owner clearly has less
control, but also much less risk and less
initial cash demands, but would
conceivably benefit greatly in the event
of a highly successful development. In
essence, the property owner is “betting”
on the strength of the market, ability of
the developer, and ultimate success of
the project. 

Joint Venture

A number of joint venture structures
are possible. Basically, the property
owner is considered a co-developer who
brings land to the deal and could be
required to bring other assets such as
cash or loan guarantees. Again, the
developer may control the construction
and leasing process through the joint
venture structure, but generally the joint
venture partner has greater risk and
greater profit potential than under many
other partnership structures.

Corporate Structures

Land required for a development
could be converted into shares in a stock
corporation that is established solely for
that development project. Remun-
eration would be through the dividend
mechanism, as well as through value
appreciation of the stock as the project
succeeds. If the property owner is

primarily interested in an asset play
rather than initial cash flow, this
mechanism could be favored. However,
the property owner is again “betting on
the development” for eventual
compensation for his or her property
asset. 

Preferred Stock Deal

A project-based corporation could
be structured with a preferred stock
issue, with a certain number of preferred
stock shares transferred to a party in
exchange for land assets. The preferred
stock could receive preferential
treatment in the form of dividends and
distributions that are more favorable
than those associated with the
corporation’s common stock. Various
conversion and buyout provisions could
also be included. 

Land Swap

If the property owner is in the real
estate business, or is a retailer who is
actively seeking an alternate location,
some type of land swap arrangement
may be preferred. The developer could
purchase another property, conceivably
at the owner’s request, and immediately
swap that property, perhaps with the
retailer’s desired improvements in place.
A swap might also involve other
properties or other assets of the
developer in more complicated
arrangements. 

Tax-Free Transfer

A swap can also be structured as a
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“like-kind exchange,” or tax-free
transfer, allowing the property owner to
avoid or minimize an otherwise onerous
tax event. In the instance of value
differences between the two properties, a
partial payment or “boot” can cover the
value difference.

CCoonncclluussiioonn

Experiences in cities such as Seattle
and Gilbert are demonstrating that
eminent domain does not need to be the
primary tool for urban redevelopment.
These successful redevelopments
demonstrate that alternatives to eminent
domain are not only available, but
effective. 

Downtown Seattle’s successful
redevelopment is an example to other
communities. The redevelopment
project moved ahead without the local
government resorting to eminent
domain. As a result of improvements,
Seattle ranks among the top cities of its
size when it comes to retail, dining, and
entertainment. Downtown retailers have
experienced increased sales and the
number of retailers is growing. With
such improvements, the Seattle visitor’s
bureau is now advertising the entire
downtown as a visitor attraction.

Local governments and developers
can learn from the Seattle example and
use creative land assembly methods that
do not require the use of eminent
domain. Such methods include private
investment, escalating leases, limited

partnerships, joint ventures, and land
swaps. By employing methods that don’t
rely on eminent domain, governments
not only respect the rights of property
owners, but ensure stability within the
market.

The added market stability that
results from using alternatives to
eminent domain is not only a benefit to
property owners, developers, and local
economies, but it demonstrates that the
government’s role in maintaining a
successful economy should be to protect
private property owners and investors,
not to confiscate and reallocate at will.
When government powers of eminent
domain and burdensome regulation are
restrained, redevelopment and
revitalization can likely be more efficient
and successful.
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